STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

STANLEY HARTSON, et. al.
Petitioners,
VS. CASE NO. 77-960

DEPARTMENT OF NATURAL
RESOURCES, et. al.

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, an adm nistrative hearing was held before Di ane D
Trenor, Hearing Officer with the Division of Administrative Hearings, in the
Cty/County Building Auditorium 123 NW H ghway 19, Crystal River, Florida,
commencing at 9:30 a.m on July 27, 1977, and continuing on July 28 and 29,
1977. The captioned matter was consolidated for hearing purposes with Case No.
76-1102 (involving Central Devel opment Conpany's application with Departnent of
Envi ronnental Regul ation to construct a bridge), Case No. 76-1103 (invol ving
Fl ori da Power Corporation's application with Departnment of Environnenta
Regul ation to install power poles and |lines) and Case Nos. 77-849 and 77-850

(involving the application of the Banana |Island Recreati on Association, Inc. for
a permt fromthe Departnment of Environmental Regulation to construct a
boardwal k). Separate reconmended orders are being entered for Case Nos. 76-

1102, 76-1103 and 77-849 and 850.
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| SSUE

The prime issue in this proceeding is whether an easenent or other form of
consent fromthe Board of Trustees of the Internal Inprovenment Trust Fund is
necessary for the construction, installation and mai ntenance of three proposed
projects in the King's Bay area of Crystal River and, if so, whether such
consent shoul d be issued by the Trustees.

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, as well as a personal view of the prem ses by the Hearing Oficer, the
followi ng rel evant facts are found:

1. In January of 1975, Central Devel opnent Conpany, as the owner of the
Mai nl and Lot 20, Parkers Haven, and the owner of Parker Island, submtted to the
Trustees of the Internal Inprovenent Fund its application for an easenent across
the sovereignty | and between these properties in King's Bay, Crystal River. An
application for a permt fromthe Departnment of Environmental Regulation to
construct a concrete bridge across this land had previously been submtted. By
letter dated March 16, 1977, Edward H Cederhol mw th the Departnment of Natural
Resources was notified that the Departnent of Environnmental Regul ation had
determ ned that the bridge proposed by the applicant would have no significant
adverse effect on water quality. Representatives fromthe Departnment of Natural
Resources had previously concluded, after a biol ogical and hydrographic
assessnent, that the bridge in itself would not significantly affect aquatic
bi ol ogi cal resources nor would it have significant adverse hydrographic effects.
The Gane and Fresh Water Fish Conm ssion had no objection to the bridge itself,
but did express concern over the future devel opnent of Parker Island.

2. The request for a right-of-way easenment for the bridge construction was
a scheduled itemfor the Trustees' Agenda for April 7, 1977. The Staff of the
Department of Natural Resources reconmended approval of the easenent request,
noting that "the executed easenment will be provided to the applicant upon
affirmative permtting action by DDE.R " The Trustees deferred action on the
request until a public hearing pursuant to Florida Statutes Section 253.115
could be conducted by the Department of Natural Resources. The Departnent of
Nat ural Resources thereafter withdrew its recomendation to the Trustees pendi ng
the outcone of the public hearing. That public hearing was conducted in Crysta
Ri ver on Septenber 9, 1977, by the Departnent of Natural Resources.



3. Having previously subnitted an application to the Departnent of
Envi ronnental Regul ation for the installation and mai nt enance of power poles and
lines on and between Banana and Parker Island in Gtrus County, Florida Power
Corporation submtted an application to the Departnent of Natural Resources for
an easenent or other formof consent for the same. Presumably, the public
hearing held on Septenber 9, 1977, included this issue as well as the proposed
bri dge i ssue.

4. No application has been received by the Departnent of Natural Resources
for the construction and mai ntenance of a boardwal k by the Banana I sl and
Recreati on Association, Inc.

5. The petitioners herein attenpted to present evidence that it would not
be in the public interest for Departnent of Natural Resources or the Trustees to
grant easenments for the bridge, power poles and |lines, or boardwal k projects for
t he reasons that said projects woul d:

(a) present a hazard or serious inpedi nment
to navigation in the area;

(b) have an adverse effect upon water
quality and aquatic resources;

(c) endanger an al ready endangered species -
t he manatee; and

(d) deprive waterfront property owners of
their comon law riparian rights to an
unobstructed vi ew

Additionally, petitioners contend that the applicants and Departnment of Natural
Resources have failed to conply with the provisions of Chapter 253 regarding
sal es and conveyances of land, the title to which is vested in the Trustees.

6. The Departnent of Natural Resources forwarded the requests for hearings
to the Division of Adm nistrative Hearings, and the undersigned Hearing Oficer
was duly designated to conduct the hearings. Upon the agreenent of all parties,
the hearing in this cause was consolidated with the hearings on the Departnent
of Environmental Regulation permt applications for the bridge, the power poles
and |ines and the boardwal k. The separate recommended orders entered in those
cases contain specific findings of fact concerning the evidence presented at the
hearing relating to the effect of those projects upon navigation, water quality,
aquatic resources, the manatee and riparian rights to an unobstructed view. In
summary, it was concluded that the petitioners failed to present sufficient
evi dence that the public interest in these areas would be harmed by the granting
of the Department of Environnental Regulation permts. The reader of this
recommended order is specifically referred to the findings of fact and
concl usions of law contained in the recommended orders entered in Case Nos. 76-
1102, 76-1103 and 77-849 and 850, all of which are attached hereto.

CONCLUSI ONS OF LAW

7. As indicated fromthe evidence adduced in the hearing relating to Case
Nos. 77-849 and 77-850, the property upon which the boardwal k is to be
constructed is privately owned, subnerged |land. Accordingly, the provision of
Florida Statutes Chapter 253 pertaining to the powers of the Trustees of the
Internal |nprovenent Trust Fund to convey |ands vested in the Trustees or to
give other forns of consent for its use are not applicable to the boardwal k
proposal on Banana I sl and.



8. The Trustees are vested with ownership of certain state | ands and are
charged with the adm ni stration, nmanagenment, control, supervision, conservation
protection and di sposition of such lands. Florida Statutes Section 253. 03.
Title to the subnerged | ands |ying between Lot 20 on Parker Haven and Par ker
I sl and, and the subnerged | ands between Parker I|sland and Banana Island, are
vested in the Trustees by the provisions of Florida Statutes 253.03(1) and
253.12(1). Therefore, sone formof consent fromthe Trustees authorizing the
use of such lands for the bridge proposal and the power poles and |ines project
i s mandatory.

9. The power to grant easenents on, over or across sovereignty |ands woul d
appear, in the absence of an express statutory or constitutional prohibition, to
be i nherent in the power to adm nister, manage, control and di spose of such
| ands. Indeed, such a power is inplied in Article X, Section 11 of the Florida
Constitution, wherein after addressing the sale of such sovereignty land, it
states:

"Private use of portions of such | ands may
be aut horized by law, but only when not
contrary to the public interest.”

Al so, the authority of the Trustees to grant |icenses, easenments or other forns
of consent is expressly recognized in Florida Statutes Section 253.77 (1976).

10. The constitutional and statutory test to be applied in acting upon the
applications of Central Devel opment Conpany and Fl ori da Power Corporation is
whet her the proposed projects are contrary to the public interest. In addition
the various permtting provisions of Chapter 253, as well as Chapter 403,
require that the project or proposed usage not interfere with riparian rights,
not result in a serious inpedinment to navigation, not interfere with the
conservation of marine, wildlife or other natural resources and not be a source
of air or water pollution.

11. At the hearings involving the Departnent of Environnmental Regul ation
applications for pernmts for the bridge and power poles and lines, petitioners
attenpted to denonstrate that such projects would do violence to these riparian
navi gati onal, and environnmental and ecol ogi cal factors and thus would be
contrary to the public interest. As concluded in the recommended orders entered
in Case Nos. 76-1102 and 76-1103, as well as Case Nos. 77-849 and 77-850,
petitioners failed to denonstrate by conpetent, sufficient evidence that the
proposed bridge or power |ines and pol es woul d:

(a) significantly affect aquatic biol ogica
resour ces;

(b) significantly cause a direct degradation
of or adverse effect upon the air or water
quality of King' s Bay;

(c) create a navigational hazard or result
in a serious inpedinment to navigation;

(d) have an adverse effect upon the manat ee;
or

(e) unreasonably interfere with the conmon
law riparian right to an unobstructed view

Having failed to so denonstrate, it nust be concluded that the projects are not
contrary to the public interest.



RECOMIVENDATI ON

Based upon the findings of fact and conclusions of |aw recited above, it is
recommended that the Board of Trustees of the Internal |nprovenent Trust Fund
i ssue to Central Devel opment Conpany and Fl ori da Power Corporation the required
easenents or other forns of consent authorizing the proposed usages of
sovereignty lands as set forth in their applications for the sane.

Respectfully submtted and entered this day of Septenber, 1977, in
Tal | ahassee, Fl ori da.

DI ANE D. TREMOR

Hearing Oficer

Di vision of Admi nistrative Hearings
Room 530, Carlton Buil ding

Tal | ahassee, Florida
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BEFORE THE STATE OF FLORI DA
DEPARTMENT OF NATURAL RESOURCES
TRUSTEES OF THE | NTERNAL | MPROVEMENT TRUST FUND

STANLEY HARTSON et al .
Petiti oner,
CASE NO. 77-960

VS.

DEPARTMENT OF NATURAL RESOQURCES
et al.,

Respondent s.

N N N N N N N N N N N

FI NAL CRDER

The Governor and Cabi net constituting the Board of Trustees of the Interna
| mprovenent Trust Fund (hereinafter "Trustees'), consider this nmatter to take
final agency action pursuant to Chapter 120, Fla. Stat., and after having
revi ewed the Findings of Fact, Conclusions of Law, and Recomendati ons of the
hearing officer, reviewed the entire record, and heard argunent thereon, the
Trustees hereby find as foll ows:

1. The Trustees approve and adopt the prelimnary statenment and Fi ndi ngs
of Fact (pp. 1-4) of the Recormended Order of the hearing officer in this case,
No. 77-960, which is attached hereto and incorporated herein. The Trustees al so
adopt the Findings of Fact of the Reconmended Orders of the hearing officer
entered in Case Nos. 77-849, 77-850, 76-1102, and 76-1103, before the Depart nent
of Environmental Regul ation, which are attached hereto and incorporated herein.

2. The Trustees approve and adopt the Concl usions of Law as contained in
t he Recommended Order of the hearing officer in this case, No. 77-960, except as
ot herwi se nodified herein, and except that the Conclusions of Law that the
bri dge and power poles and lines are not contrary to the public interest, are
expressly reversed.

3. The Trustees hold title to sovereignty subnerged lands in trust in a
fiduciary capacity for the benefit of all the citizens of Florida, Jayes v.
Boan, 91 So.2d 795 (Fla. 1957). As provided by Art. X, Section 11, Fla. Const.,
private use of sovereignty subnmerged | ands may be granted by the Trustees when
aut hori zed by |l aw only when not contrary to the public interest. Section 253
03, Fla. Stat., authorizes the Trustees to nanage, control and di spose of state
| ands i ncl udi ng sovereignty subnerged | ands. Accordingly, while the Trustees
are authorized to grant the requested easenents, they are not required by lawto
grant them but exercise broad discretion, except that if granted it nust be
shown the requested, easenments are not contrary to the public interest.



4. The Trustees conclude as a matter of |aw that grant of the requested
applications is contrary to the public interest inter alia for the foll ow ng
reasons:

(a) Many power boats could not use the pass between Parker Island and the
mai nl and during high tide due to the proposed bridge height of 4 1/2 feet.
Smal | sail boats and sone power boats could not use such pass even with a bridge
hei ght of 6 1/2 feet.

(b) King's Bay is an area of critical habitat for the manatee, and it is
possi bl e that further developnment will |essen the chances of offering nanatee a
safe and qui et habitat.

(c) Five to six seaplanes a year use the air space between Parker and
Banana | sl ands, which use woul d be prohibited by the power poles and lines.

(d) The sovereignty submerged | ands, public waters, and air space of
ding's Bay in the vicinity of the proposed bridge and power poles and lines are
relatively pristine and in a natural state with few man-made facilities
constructed therein. The proposed bridge and power poles and lines constitute
an unnatural visual intrusion on these public resources inconsistent with their
present natural state.

THEREFORE, it is ordered that the application for an easenment to use
sovereignty subnmerged [ ands for the bridge and the application for consent to
install the power poles and |lines are hereby denied. Denial of consent to
install the power poles and lines is nmade w thout prejudice to the applicant
resubmtting a revised application for a subaqueous utility easenent.

DONE AND ORDERED, at the neeting of the Board of Trustees of the Interna
| mprovenent Trust Fund in open session at Tall ahassee, Florida, on the 2nd of
May, 1978.

Reubin O D. Askew
Gover nor

Bruce A. Smathers
Secretary of State

Robert L. Shevin
Attorney Cenera

Cerald A Lews
Conptrol ler

Bill QGunter
Treasurer



Doyl e Conner
Conmi ssi oner of Agriculture

Ral ph D. Turlington
Commi ssi oner of Education

As and Constituting the Board of
Trustees of the Internal |nprovenent
Trust Fund.

BEFORE THE STATE OF FLORI DA
DEPARTMENT OF NATURAL RESQURCES
TRUSTEES OF THE | NTERNAL | MPROVEMENT TRUST FUND
STANLEY HARTSON, et al.
Petitioners,

VS. CASE NO. 77-960

DEPARTMENT OF NATURAL RESQURCES
et al.,

Respondent s.

CORRECTED
FI NAL CORDER

The Governor and Cabi net constituting the Board of Trustees of the Interna
| mprovenent Trust Fund (hereinafter "Trustees'), consider this nmatter to take
final agency action pursuant to Chapter 120, Fla. Stat., and after having
revi ewed the Findings of Fact, Conclusions of Law, and Recomendati ons of the
hearing officer, reviewed the entire record, and heard argunent thereon, the
Trustees hereby find as foll ows:

1. The Trustees approve and adapt the prelimnary statenment and Fi ndi ngs
of Fact (pp. 1-4) of the Recormended Order of the hearing officer in this case,
No. 77-960, which is attached hereto and incorporated herein. The Trustees al so
adopt the Findings of Fact of the Reconmended Orders of the hearing officer
entered in Case Nos. 77-849, 77-850, 76-1102, and 76-1103, before the Depart nent
of Environmental Regul ation, which are attached hereto and incorporated herein.



2. The Trustees approve and adopt the Concl usions of Law as contained in
t he Recomended Order of the hearing officer in this case, No. 77-960, except as
ot herwi se nodi fied herein, and except that the Conclusions of Law that the
bri dge and power poles and lines are not contrary to the public interest, are
expressly reversed.

3. The Trustees hold title to sovereignty subnerged lands in trust in a
fiduciary capacity for the benefit of all the citizens of Florida, Hayes v.
Bowran, 91 So.2d 795 (Fla. 1957). As provided by Art. X, Section 11, Fla.
Const., private use of sovereignty subnerged | ands nmay be granted by the
Trust ees when authorized by |aw only when not contrary to the public interest.
Section 253.03, Fla. Stat., authorizes the Trustees to manage, control and
di spose of state |ands including sovereignty subnerged |ands. Accordingly,
while the Trustees are authorized to grant the requested easenents, they are not
required by law to grant them but exercise broad discretion, except that if
granted it rmust be shown the requested easenents are not contrary to the public
i nterest.

4. The Trustees conclude as a matter of |aw that grant of the requested
applications is contrary to the public interest inter alia for the foll ow ng
reasons:

(a) Many power boats could not use the pass between Parker Island and the
mai nl and during high tide due to the proposed bridge height of 4 1/2 feet.
Smal | sail boats and sone power boats could not use such pass even with a bridge
hei ght of 6 1/2 feet.

(b) King's Bay is an area of critical habitat for the manatee, and it is
possi bl e that further development will |essen the chances of offering nanatee a
safe and qui et habitat.

(c) Five to six seaplanes a year use the air space between Parker and
Banana | sl ands, which use woul d be prohibited by the power poles and lines.

(d) The sovereignty submerged | ands, public waters, and air space of
King's Bay in the vicinity of the proposed bridge and power poles and |lines are
relatively pristine and in a natural state with few man-made facilities
constructed therein. The proposed bridge and power poles and lines constitute
an unnatural visual intrusion on these public resources inconsistent with their
present natural state.

THEREFORE, it is ordered that the application for an easenment to use
sovereignty subnmerged | ands for the bridge and the application for consent to
install the power poles and |lines are hereby denied. Denial of consent to
install the power poles and lines is made w thout prejudice to the applicant
resubmtting a revised application for a subaqueous utility easenent.

DONE AND ORDERED, at the neeting of the Board of Trustees of the Interna
| mprovenent Trust Fund in open session at Tall ahassee, Florida, on the 2nd of
May, 1978.

Reubin O D. Askew
Gover nor



Bruce A. Smathers
Secretary of State

Robert L. Shevin
Attorney Cenera

Cerald A Lews
Conptrol |l er

Bill QGunter
Treasurer

Doyl e Conner
Conmi ssi oner of Agriculture

Ral ph D. Turlington
Commi ssi oner of Education

As and Constituting the Board of
Trustees of the Internal | nprovenent
Trust Fund.



